“EXHIBIT A” TO THE JUNE 22, 1998 

CITY OF CALHOUN COUNCIL MEETING

FROM A LETTER READ TO THE COUNCIL

BY MR. STEPHEN C. GREENBERG

OF HOLT NEY ZATCOFF & WASSERMAN, LLP,

REGARDING THE PROPOSED CELLULAR TOWER ORDINANCE

Dear Mayor Pro Tem Woods and City Council Members:

On behalf of our client, SprintCom, Inc. (“SprintCom”), a provider of wireless telecommunications services, please accept this letter commenting upon the Proposed Ordinance.  We understand that the Proposed Ordinance is scheduled to be heard by the Calhoun City Council on June 22 and July 13, 1998.  SprintCom intends to enter the Calhoun market for wireless telecommunications services, and, therefore, will be directly impacted by the Proposed Ordinance.  Consequently, SprintCom appreciates the opportunity to make comments regarding the Proposed Ordinance.  Please accept this letter setting forth Sprint’s comments and concerns regarding the Proposed Ordinance.

As a general overview of the regulatory landscape surrounding the wireless industry, Congress passed the Telecommunications Act of 1996 (the “TCA of 1996”) in order to “promote competition and reduce regulation in order to secure lower prices and higher quality services for American telecommunications consumers and encourage the rapid deployment of new telecommunications technologies.”  Preamble to the TCA of 1996.  The primary mechanism used by the TCA of 1996 to “promote competition and reduce regulation” is a prohibition against local regulations that (I) “unreasonably discriminate among providers of functionally equivalent services” or (ii) “prohibit or have the effect of prohibiting the provision of personal wireless services.”  47 U.S.C. § 332(c)(7)(B).  Furthermore, section 253 of the TCA of 1996 provides that “no State or local statute or regulation . . . may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.”  There are several sections in the Proposed Ordinance that possibly violate the TCA of 1996, and SprintCom respectfully requests that the City of Calhoun reconsider these sections in light of their anti-competitive effect on the wireless industry.

1.
Section 10-A.2(G).  This Section appears to limit monopole towers to a height of 150 feet. SprintCom simply requests that this height be increased to 250 feed in order to allow for additional carriers, and also for those unique situations in which a higher monopole will be required.  Unless the County has a valid objection to this increase in height, SprintCom respectfully requests that this height limitation be increased to 250 feet.

2.
Section 10-A.2(H).  SprintCom requests that the second sentence of this Section be deleted so that there is no disincentive to use towers erected prior to the adoption of the Proposed Ordinance.  This sentence will cause wireless carriers seeking to co-locate on towers to avoid using towers covered by this regulation in fear of not being able immediately to replace a tower if destroyed.  The City of Calhoun may be able to achieve the result it desires by requiring that existing towers constructed prior to the adoption of the Proposed Ordinance still need to comply with the continuing obligations of the Proposed Ordinance (e.g., documentation reflecting compliance with the regulations of the FAA and the FCC.)

3.
Section 10-A.3(A)(b).  This Section requires that “[a]t least 6,000 square feet of ground area [be] available at the tower base, so as to accommodate up to three (3) maintenance/operation structures.”  This minimum square footage is excessive and does not reflect the actual ground space needed to accommodate three wireless carriers.  SprintCom often accommodates three wireless carriers with a total of 2,500 square feet of ground space.  (Please see the site plans attached hereto that SprintCom has prepared for another location and that depict the actual lease area size of 2,500 square feet.)  The City of Calhoun may wish to distinguish between the ground space required for monopole towers (approximately 2,500 square feet) and the ground space required for lattice-type towers (which SprintCom does not routinely construct, and for which, therefore, SprintCom does not strongly advocate a minimum square footage less than that provided by the Proposed Ordinance, though 6,000 square feet also seems excessive for lattice towers.)

SprintCom suggest the following language:

With respect to Monopole Towers, the proposed tower facility shall contain at least 2,500 square feet of ground area available at the tower base, so as to accommodate up to three (3) maintenance/operation structures.  For Lattice Towers, the proposed tower facility shall contain at least 6,000 square feet of ground area available at the tower base, so as to accommodate up to three (3) maintenance/operation structures.

SprintCom also questions the “across the board” requirement that all towers accommodate at least three wireless carriers.  The Proposed Ordinance should specify that towers at different heights be designed and constructed to accommodate different numbers of wireless carriers.  For example, the Proposed Ordinance could require that towers between 135 and 150 feet accommodate two wireless carriers, and that towers between 150 and 180 feet accommodate at least three wireless carriers.  This would allow carriers needing a lower tower (e.g. 125 feet) to construct a tower at this height, as opposed to constructing a higher tower because of the requirement that it accommodate three wireless carriers, which a 125 foot tower could not accommodate.

4.
Section 10-A.4(B).  This Section requires that evidence of compliance with the standards and regulations of the FAA, FCC and other agencies be submitted to the City every 12 months.  However, the agencies that have jurisdiction over SprintCom’s operations do not generally issue written evidence affirmatively stating that SprintCom is in compliance with applicable regulations.  A possible alternative would be to have SprintCom provide annual letters stating affirmatively that it is in compliance with all applicable regulations.

5.
Section 10-A.4(F).  This Section requires that proposed sites which lack frontage on a public or private road, provide an access easement at least 50 feet wide.  The required width of the access easement is excessive.  A 20-foot access easement would be adequate and customary.  

6.
Section 10-A.4(J).  This Section requires that “[a]ll towers and antennae shall be set back at least a distance equal to the height of the tower plus fifteen (15) feet or 200 feet, which ever is greater, from any dwelling, zoning district line, or public property, in addition to and cumulative to all other set backs required by the zoning district in which is [sic] located.”  SprintCom respectfully requests that this requirement be changed to require setbacks only from adjacent dwellings and not from the adjacent residential zoning district lines.  Moreover, the minimum setback of 200 feet is simply unnecessary, especially in light of the wireless industry’s frequent usage of towers below this height.  This Section creates an incentive to construct higher towers.  Furthermore, the setbacks mandated by this Section do not correspond to the height of the tower.  Moreover, the additional 15-foot setback tacked onto the height of the tower is unnecessary.
Finally, the provision that the required setback be in addition to and cumulative to all other setbacks otherwise required in the zoning district is unnecessary and excessively burdensome.  SprintCom’s experience has always been that setbacks specifically governing telecommunication towers are controlling and take the place of otherwise applicable setbacks.  The accumulation of the district setbacks with the tower setbacks is confusing, unnecessary and unduly burdensome, and SprintCom respectfully requests that the City of Calhoun make the setbacks required of towers in the Proposed Ordinance the only applicable setbacks.

7.
Section 10-A.5.  This Section needs to be clarified in that the Proposed Ordinance requires carriers to seek out space on an “existing tower.”  SprintCom is unclear whether this wording intentionally attempts to force SprintCom to consider pre-existing towers (which are, by definition, conforming to the requirements of the “Proposed Ordinance”) and non-conforming, existing towers (which were erected prior to adoption of the Proposed Ordinance and will be precluded from being replaced if destroyed greater than 50 percent.)  SprintCom and other carriers will more than likely not even attempt to co-locate on existing towers that the City deems “non-conforming” because of the risk that if destroyed, the carrier will be without service in that region and be forced immediately to seek a permit and approval for the construction of a new tower to provide service for that region.  If the City elects to keep “pre-existing towers” non-conforming, then a distinction should be made between a wireless carrier’s efforts to co-locate on pre-existing, and therefore conforming, towers and towers which are non-conforming, and therefore a potential risk to the carrier.  SprintCom respectfully requests that the language in Section 10-A.5 be changed to reflect that the carrier be required to attempt to co-locate on “pre-existing towers” only.

Sprint Com hereby submits these comments to the City of Calhoun with respect to the Proposed Ordinance, and SprintCom respectfully requests that the City of Calhoun consider these comments and make the appropriate revisions.

By raising the points set forth in this letter, SprintCom is not waiving, relinquishing or abandoning any other constitutional challenges, rights or privileges, and SprintCom further reserves the right to raise such other issues, points or questions that may arise.  Thank you for your time and consideration.

Sincerely yours,

HOLT NEY ZATCOFF & WASSERMAN, LLP

Stephen C. Greenberg

